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STUDENT 

SPEECH/EXPRESSION 



Free Speech Law 

• The First Amendment of the U.S. Constitution 

guarantees freedom of speech. 

   

• California Education Code Section 48907 permits 

restrictions on speech only if speech is obscene, libelous, 

or slanderous, or “so incites pupils as to create a clear and 

present danger of the commission of unlawful acts on 

school premises or the violation of lawful school 

regulations, or the substantial disruption of the orderly 

operation of the school.”  

 



Free Speech Limitations:  

The Tinker Standard 

• Tinker v. Des Moines Independent Community School 
District (1969) 393 U.S. 503 

• Facts: Students were suspended from school for wearing 
black armbands in protest of the Vietnam War. 

•  Holding: The suspensions violated the students’ First    

Amendment right to engage in expressive conduct, since it  

was non-disruptive and non-invasive 



Free Speech Limitations:  

The Tinker Standard 

• Legal Standard: “...[s]tudents…do not shed their 

constitutional rights to freedom of speech or expression at 

the schoolhouse gate…[b]ut conduct by the student, in 

class or out of it, which for any reason – whether it stems 

from time, place, or type of behavior – materially disrupts 

classwork or involves substantial disorder, or invasion 

of the rights of others is, of course, not immunized by the 

constitutional guarantee of free speech.” 



Breaking Down the Tinker Standard 

• Is it necessary to wait for actual disruption to occur before 

disciplinary interventions may be utilized? 

• NO - The school does not have to wait for an actual 

disruption. 

•  “…the First Amendment does not require school officials to 

wait until disruption actually occurs before they may act.  In 

fact, they have a duty to prevent the occurrence of 

disturbances.”  Karp v. Becken (9th Cir. 1973) 477 F.2d 171 

 

 



Breaking Down the Tinker Standard 

• If no actual disruption is required, then what is? 

• School officials need specific facts that support a 

reasonable forecast of disruption before using 

disciplinary interventions based on student 

speech/expressive conduct 

• “…Tinker does not demand a certainty that disruption will 

occur, but rather the existence of facts which might 

reasonably lead school officials to forecast substantial 

disruption.” Karp v. Becken (9th Cir. 1973) 477 F.2d 171 

 

 

 

 

 

 



Breaking Down the Tinker Standard 

• Example: a student Internet posting encouraging others to 

contact the central office created a foreseeable risk of 

substantial disruption to the work and discipline of the 

school.  Doninger v. Niehoff (2d Cir. 2011) 642 F.3d 334. 

 



Breaking Down the Tinker Standard 

• What about the “invasion of the rights of others” part of the Tinker standard?  

• Harper v. Poway Unified School District (9th Cir. 2006) 445 F.3d 1166 (vacated, 

remanded and dismissed as moot) 

• Facts: high school student wore t-shirt expressing God’s condemnation of 

homosexuality and citing Bible verse declaring homosexuality to be “shameful” 

on the Gay-Straight Alliance’s “Day of Silence” event at school and the 

following day; after being directed to stop wearing the shirt by the Assistant 

Principal, the student sued 

• Holding: under the Tinker standard, the student’s speech violated the rights of 

other students to be free from denigration on the basis of their sexual 

orientation at school; as such, “…the school had a valid and lawful basis for 

restricting Harper’s wearing of his T-shirt on the ground that his conduct was 

injurious to gay and lesbian students and interfered with their right to learn.” 



Breaking Down the Tinker Standard 

• The Harper Court also noted that California law gives all students the right to 

“participate fully in the educational process, free from discrimination and 

harassment” (Cal. Ed. Code 201(a)) 

• NOTE: the Safe Place to Learn Act, amended by “Seth’s Law,” requires all 

school districts to adopt a policy prohibiting bias-related discrimination, 

harassment, intimidation, and bullying and a process for investigating 

complaints, and further requires school personnel who witness such acts to 

take “immediate steps to intervene when safe to do so” (Cal. Ed. Code 234.1) 



Critical Applications: Threats 

• Threatening communications are not protected free speech 

• Lovell by and through Lovell v. Poway Unified School 

District (1996) 90 F.3d 367 

• Facts: student was suspended for threatening to shoot 

guidance counselor, even though student apologized  

• Holding: the suspension did not violate the student’s free 

speech rights, as her threat was not entitled to protection 

 

 



Critical Applications: Threats 

• In re George T. (2004) 33 Cal.43th 620 

• Facts: school administrators contacted law enforcement after student 

frightened two other students by handing them a copy of a poem that 

said “for I can be the next kid to bring guns to kill students at school” 

• Holding: not a criminal threat under California Penal Code 

• BUT, Justice Baxter, in a concurring opinion, was careful to point out 

that the holding did not mean that school officials acted inappropriately: 

“…the authorities were fully justified, and should be commended, 

insofar as they made a prompt, full, and vigorous response to the 

incident.  They would have been remiss had they not done so.” 

• NOTE: the standard for student discipline based on threats is lower 

than the standard for criminal prosecution (Cal. Ed. Code 48900.4) 



Critical Applications: Cyberbullying 

Cyberbullying 

 
Pretending to be  
someone else to make 
another look bad 
 

Sending mean, vulgar or 
threatening messages 

“Sexting” or sending 
sexually suggestive 
pictures or messages 

 
Posting sensitive, 
private info about 
someone 

 

Spreading rumors 



Social and Digital Media 

• Internet / Web 

• Emails 

• Cell Phones 

• Texting / “Sexting” 

 

 



What is Bullying? 

Education Code § 48900 (r) 

“Bullying” means: 

• Any severe or pervasive physical or verbal act or conduct 

• Including communications made in writing or by means of an 
electronic act 

• Including one or more acts committed by a pupil or group of pupils 
as defined in Sections 48900.2 (sexual harassment), 48900.3 (hate 
violence), or 48900.4 (harassment/ threats/intimidation) 

• Directed toward one or more pupils that has or can be reasonably 
predicted to have one or more of the following effects: 

 



What is Bullying? 

Education Code § 48900(r)(1)(A)-(D) 

 

• Placing a reasonable pupil or pupils in fear of harm to that 

pupil’s or those pupils’ person(s) or property. 

• Causing a reasonable pupil to experience a substantially 

detrimental effect on his or her physical or mental health. 

• Causing a reasonable pupil to experience substantial 

interference with his or her academic performance. 

• Causing a reasonable pupil to experience substantial 

interference with his or her ability to participate in or benefit 

from the services, activities, or privileges provided by a 

school. 



What is Cyberbullying? 

Education Code § 48900 (r)(2)(A) 

• “Electronic Act” means the creation and transmission 

originated on or off the school site, by means of an 

electronic device, including, but not limited to, a telephone, 

wireless telephone, or other wireless communication 

device, computer, or pager, of a communication including: 

– Message, text, sound, or image. 

– Post on social network internet web site, including, but not limited to: 

• Creating or posting to a “burn page” 

• Creating a credible impersonation of another 

actual pupil, or  

• Creating a false profile 

 



Discipline for Cyberbullying 

• Off-campus postings or speech can be prohibited by the school if it 

causes or is foreseeably likely to cause a material and substantial 

disruption of school under Tinker. 

– Remember, the Tinker ruling applies to “conduct by the student, in class or out of it” 

– Cal. Ed. Code 48900(s) provides that a student may be suspended or expelled for 

acts enumerated in that section which are “related to a school activity or school 

attendance” and which “occur at any time” 

 

 



Factors Supporting Cyberbullying Discipline 

• Disruptions that have resulted in the past based on similar speech can 
be used to support a reasonable prediction of disruption. 

• Violent or threatening postings or speech are more likely to support a 
finding of disruption and thus not be protected as free speech. 

• The perpetrator contacting other students to view the posting makes a 
finding of disruption more defensible. 

• School administrators missing school events or having to deal with 
numerous calls or e-mails supports a disruption 



Generally Unsupportive Factors 

• Students discussing the posting or a “buzz” is not sufficient to 

establish disruption. 

• Almost all students hearing about the site does not establish a 

disruption. 

• The posting being unpleasant or embarrassing does not justify 

restricting free speech (MySpace parodies of administrators, 

coaches and teachers). 

• School administrators investigating and supporting the victim do not 

support disruption. 

• Students should receive notice of a clear rule prohibiting off-campus 

speech that substantially disrupts the school.   

 

 



Critical Application: Cyberbullying 

• D.C. v. R.R. (2010) 182 Cal.App.4th 1190 

• Facts: Students posted derogatory comments on private 

school student's website about his perceived sexual 

orientation and threatened him with bodily harm. 

• Holding: Threatening comments were not protected 

speech under the California Constitution. 



Critical Application: Cyberbullying 

• J.C. ex rel R.C. v. Beverly Hills Unified School District (C.D.Cal. 2010) 711 

F.Supp.2d 1094 

• Facts: student recorded a cell phone video using vulgar terms to disparage 

another student while at a local restaurant after school, and later posted it to 

YouTube; student asked 5-10 other students, including the victim, to view the 

video; the victim went to school crying the next day, and informed school 

personnel about the video; the student who made and posted the video was 

suspended for two (2) days, and then sued 

• Holding: while the school does have authority to regulate both on-campus and 

off-campus speech under Tinker, and while this speech did have a connection 

to the campus, there was no evidence that a substantial disruption was 

reasonably foreseeable; thus, the suspension violated the student’s free speech 

rights 



Critical Application: Cyberbullying 

• Wynar v. Douglas County School District (9th Cir. 2013) 728 

F.3d 1062 

• Facts: student expelled for sending violent and threatening 

instant messages on MySpace to his friends from his home 

computer about planning a school shooting 

• Holding:  the discipline did not violate the student’s free 

speech rights; it was reasonable for the school to predict 

substantial disruption; furthermore, the threatening speech 

invaded the rights of others under the Tinker standard 



Critical Application: Cyberbullying 

• Kowalski v. Berkeley County Schools (4th Cir. 2011) 652 F.3d 565 

• Facts: student created MySpace webpage from home computer that was "largely 
dedicated to ridiculing a fellow student,” including accusations that the victim had a 
sexually-transmitted disease; student invited about 100 friends to join the page, 
and about two dozen did, including one student using a school computer to post 
derogatory sexual comments and photos; the victim filed a harassment complaint 
at school, and the student who created the page was suspended 

• Holding: Court held that the student “used the Internet to orchestrate a targeted 
attack on a classmate, and did so in a manner that was sufficiently connected to 
the school environment as to implicate the School District's recognized authority to 
discipline speech which ‘materially and substantially interfere[es] with the 
requirements of appropriate discipline in the operation of the school and collid[es] 
with the rights of others.’” (citing Tinker) 

• NOTE: the Court emphasized the importance of schools being able to prevent and 
punish harassment and bullying to protect the school environment. The court 
expressed concern about the snowball effects of such webpages and copycat 
efforts.   

 

 



Discipline for Cyberbullying 

Other Potential Grounds for Discipline 

• Ed Code 48900(a)(1):  Threatened physical injury 

• Ed Code 48900(k):  Disruption and willful defiance 

• Ed Code 48900(o):  Harass, threaten or intimidate a student witness 

• Ed Code 48900(q):  Hazing 

• Ed Code 48900.2:  Sexual harassment 

• Ed Code 48900.3:  Hate crime 

• Ed Code 48900.4:  Hostile educational environment  

(grade 4 and above) 



Cyberbullying: When It Starts –  
Know When to Contact Law Enforcement 

 
1 Threats of Violence 

2 Harassment, stalking, or hate crimes 

3 Obscene or harassing phone calls or text messages 

4 Child pornography and sexting 

5 Sexual exploitation 

6 Photographing someone in a place where he or she 

would expect privacy 



STUDENT DISCIPLINE 

ALTERNATIVES 



Identifying the Problem 

• What are the specific, known problems that are caused by, 

or associated with, the overuse of suspension and 

expulsion as disciplinary interventions? 

 



Identifying the Problem 

• 1.  Undermines the public policy of the State of California  

– The California Legislature has declared it to be the public policy of 

the State to: 

• Ensure that school discipline supports the creation of safe, positive, 

supportive, and equitable school environments where pupils can learn 

• Provide effective interventions for pupils who engage in acts of 

problematic behavior to help them change their behavior and avoid 

exclusion from school 

• Ensure that school discipline is implemented evenhandedly and is not 

disproportionately applied to any class or group of pupils 



Identifying the Problem 

• 2.  Fails to produce safer school environments or improved 

student behavior 

– [A.B. 1729, Ch. 425, Sec. 1(b) (2012)] 

 

 

 



Identifying the Problem 

• 3.  Highly punitive, exclusionary school discipline practices 

are associated with: 

– A.  Lower academic achievement 

– B.  Lower graduation rates 

– C.  Worse overall school climate 

[A.B. 1729, Ch. 425, Sec. 1(b) (2012)] 

 



Identifying the Problem 

• Research aggregated by the UCLA Civil Rights Project 

demonstrates that schools with higher suspension rates 

see no academic gains, but do see: 

– Higher dropout rates; and 

– Increased risk of students becoming embroiled in the juvenile 

justice system 

[“Out of School & Off Track: the Overuse of Suspensions in American 

Middle and High Schools,” Losen and Martinez (April 8, 2013)] 



Identifying the Problem 

• According to one of those studies, 42% of students who 

entered high school with 2 suspensions on their record 

eventually dropped out; the number jumped to 49% at 3 

suspensions, and 53% at 4 or more suspensions 

[“Sent Home and Put Off Track,” Balfanz, 2013] 

 



Identifying the Problem 

• 4.  Uneven application – a growing body of research 

demonstrates that suspensions and expulsions are 

disproportionately imposed on students of color, 

students with disabilities, LGBT students, and other 

vulnerable student populations 

[A.B. 1729, Ch. 425, Sec. 1(d) (2012)] 

 

 



Finding a Solution 

• The California Legislature has responded to the above 

problems by enacting amendments to the Education Code 

designed to: 

– Reduce the overuse of suspension and expulsion to correct student 

misbehavior 

– Broaden the acceptable alternatives to suspension and expulsion 

available to school administrators 

– Emphasize the use of age-appropriate activities that address and 

correct pupils’ specific misbehaviors; and 

– Provide specific examples of suspension alternatives 

 

 

 



Finding a Solution 

• Education Code Section 48900(v) to state: 

– “For a pupil subject to discipline under this section, a superintendent 

of the school district or principal may use his or her discretion to 

provide alternatives to suspension or expulsion that are age 

appropriate and designed to address and correct the pupil’s 

specific misbehavior as specified in Section 48900.5.” 



Finding a Solution 

• Education Code Section 48900.5 to: 

Clarify that the general rule is that suspension, including in-

school suspension under Section 48911.1, “…shall be 

imposed only when other means of correction fail to bring 

about proper conduct.” 

– This accounts for the general rule in California that students may not 

be suspended (in school or out of school) for a “first offense” 

 



Finding a Solution 

Limited exceptions to the general rule - suspension on a “first 

offense” is authorized for: 

– A.  Violations of Education Code Section 48900(a) through (e); or 

– B.  Situations where the Superintendent or Principal determine that 

the presence of the pupil causes a danger to persons 

• NOTE: the bill specifically eliminated the authority to suspend students 

for a “first offense” based on: 

– (1)  danger to property, or 

– (2)  threat to disrupt the instructional process 

 



Finding a Solution 

• Amended Education Code Section 48900(k) to: 

– A. Eliminate the authority to suspend students in grades K-3 for 

disruption or willful defiance 

• NOTE: exception for teacher suspension from class under 48910 

– B. Eliminate the authority to expel any student for disruption or 

willful defiance 

 



Finding a Solution  

•  Education Code Section 48900.9 

– Authorizes referral of victim, witness, or other student affected by 

bullying, as well as a student who has engaged in bullying, to 

school counselor, school psychologist, social worker, child welfare 

attendance personnel, school nurse, or other school support service 

personnel for case management, counseling, and participation in a 

restorative justice program, as appropriate 

 



TRANSGENDER STUDENTS: 

LEGAL RIGHTS  
 



DEFINITIONS 

 

• “Gender” means sex, and includes a person’s gender identity and 

gender expression. [Ed. Code § 210.7.] 

• “Gender expression” means a person’s gender – related appearance 

and behavior whether or not stereotypically associated with the person’s 

assigned sex at birth.  [Ed. Code § 210.7.] 

• “Gender identity” refers to a person’s gender related identity, 

appearance or behavior, whether that gender-related identity, 

appearance or behavior is different from that traditionally associated with 

the person’s physiology or assigned sex at birth  

 



DEFINITIONS (cont.) 

• “Gender non-conforming” describes a person whose gender expression 

differs from stereotypical expectations, such as “feminine” boys; “masculine” 

girls and those who are perceived as queer, androgynous, or hermaphroditic.  

– Queer = a person who does not conform to conventional sexual or 

gender identity 

– Androgynous = a person who has the physical characteristics of both 

a male and female 

– Hermaphroditic=  a person who possesses both male and female 

reproductive organs 

• “Transgender” describes people whose gender identity or gender expression 

is different from that traditionally associated with their assigned sex at birth.  

• “Transsexual” a person having a strong desire to assume the physical 

characteristics and gender role of the opposite sex or who has undergone 

hormone treatment and surgery to attain the physical characteristics of the 

opposite sex. 

 



OVERVIEW OF TRANSGENDER LEGAL PROTECTIONS 

A. No Protection:  1999; Transgender persons were generally exempt from 

state and federal laws prohibiting unlawful discrimination. 

1. Except:  San Francisco Unified School District, BP 5163 (1996). 

2. Reasonable accommodation of psychological condition:  Gender Dysphoria. 

B. Civil Rights/Non-discrimination: 

1. 2001; State Board of Education amended 5 Cal. Code Regs. § 4910(k):  

“Gender” means sex, and includes a person's gender identity and gender 

related appearance and behavior whether or not stereotypically associated 

with the person's assigned sex at birth. 

2. 2004; Legislature added Penal Code § 422.56(c):  “Gender” means sex, 

and includes a person's gender identity and gender related appearance and 

behavior whether or not stereotypically associated with the person's 

assigned sex at birth. 

a. “Gender” is prohibited basis for “Hate Crime” per Penal Code § 422.55. 

b. Penal Code § 422.55 incorporated by reference as basis for prohibited 

discrimination per Education Code § 220. 

 



TRANSGENDER IDENTITY NOW FULLY PROTECTED 

CLASSIFICATION UNDER STATE AND FEDERAL LAWS 

A. 2004; FEHA [Gov. Code § 12926(p)] definition of “sex” amended to 

include definition of gender in Penal Code § 422.56 (AB 196). 

B. 2004; Unruh Civil Rights Act [Civil Code § 51(e)] definition of “sex” 

changed to include definition of gender in Penal Code § 422.56 by 

amendment of definition of sex in FEHA (AB 196). 

C. Federal law prohibiting discrimination on the basis of employment 

educational program by public schools have been construed by U.S. 

Department of Justice to prohibit discrimination on the basis of sexual 

stereotypes and gender identity.   

1. U.S. Department of Justice, Title IV.  

2. Office of Civil Rights, Title IX. 

3. Equal Employment Opportunity Commission, Title VII. 

D. 2014; California Ed. Code section 220 was amended to include 

prohibition of discrimination based on “gender identity.” [AB 887] 



AB 1266 
A. 2014; Education Code § 221.5 amended to add subparagraph (f):  A pupil 

shall be permitted to participate in sex-segregated school programs and 

activities, including athletic teams and competitions, and use facilities 

consistent with his or her gender identity, irrespective of the gender 

listed on the pupil’s records. 

B. Legislative History: 

1. Student’s gender identity must be consistently expressed. 

2. District may provide reasonable accommodations to balance privacy 

interests of all students. 

3. District may provide reasonable accommodations for non-transgender 

students who are uncomfortable sharing a facility with a transgender 

student, so long as a transgender student is not denied access. 

4. District may provide reasonable accommodations to meet the privacy 

interests of transgender students. 

 



AB 1266 

C. AB 1266 has not substantially changed our recommended approach 

with respect to transgender students. AB 1266 merely makes it clear 

that the old rule – districts must treat all students equally based on 

their gender identity -  applies to gender segregated facilities, 

programs and activities.  

 



OCR 

• The Office of Civil Rights and the Department of Justice 

have advised public school districts to observe the 

requirements now codified by AB 1266 in light of existing 

California and Federal laws against sex discrimination.  

– Arcadia Unified School District 

» “All students, including transgender students and students who 

do not conform to sex stereotypes, are protected from sex-based 

discrimination under Title IX.” 

– Downey School District 

» “Under Title IX, a recipient generally must treat transgender 

students consistent with their gender identity in all aspects of the 

planning, implementation, enrollment, operation, and evaluation 

of single-sex classes.” 

 

 



Defying the OCR 

• Illinois – October 2015 

• OCR ordered Palatine-Schaumburg High School District 211 (PSHSD211) to 

allow a female transgender student access to a girls’ locker room at school, in 

response to the student’s complaint to OCR.  

• PSHSD211 plans to provide the student with a private area to change; “to 

protect the privacy rights of all students when changing clothes or showering 

before or after physical education and after-school activities, while also 

providing accommodations necessary to meet the unique needs of the 

individual students.” “They are asking us to have opposite-sex students in the 

same open area of the locker room and showers. We do not do that.”  

• Transgender students in PSHSD211 can:  

– Change their name 

– Use the bathroom of the gender of which they identify, as there are private 

stalls 

– Participate in sex-identified sports teams according to state-wide policy  

• Effect of non-compliance – losing federal funding.  



OVERVIEW OF ACTIONS: 

1. Interactive Process 

2. Athletics 

3. Staff, Governing Board and Parents 

 - Training 

 - Policies Updated 

 - Annual Notice 

 

 



SEARCH AND SEIZURE 



Search and Seizure 
Fourth Amendment 

• Students are protected from unreasonable (unlawful) 

search and seizures by public school officials. 

– Fourth Amendment, United States Constitution 

• New Jersey v. T.L.O., (1985) 469 U.S. 325 

– Article I, Section 13, California State Constitution 

• In Re William G., (1985) 40 Cal.3d 550 



Search and Seizure 
Policy Considerations 

In the school context, must balance the student’s 

legitimate expectation of privacy and the school district’s 

equally legitimate need to maintain an environment in 

which learning can take place. 

 



Search and Seizure 
Policy Considerations 

Student Expectation of Privacy: 

• Students have a reasonable expectation of 
privacy in personal items (e.g. backpack, 
purse, pockets etc.) 

• Lesser  expectation of privacy on school 
premises during school hours 

• Lesser expectation of privacy where school 
discipline policies allow search 

 



Search and Seizure 
Definitions 

• What is a “Search”? 
 

An intrusion or invasion into a person’s objective, 

reasonable expectation of privacy 

• What constitutes a “Seizure”? 
 

A “seizure” occurs where there is some meaningful 

interference with an individual’s possessory interest.  
 

 The interception of an intangible communication has also 

been held to be a seizure. (Berger v. New York, (1967) 

388 U.S. 41, 59-60) 



Search and Seizure 
Legal Standard 

Search and/or seizures of a student by a public school 

official must be REASONABLE.  
 

 

REASONABLE 

Reasonable 

Suspicion 

Consent Plain  

View 

Exigent 

Circumstances 



Search and Seizure 
Reasonable Suspicion 

The reasonable suspicion standard for determining 

“reasonableness” of a search of a student by a school 

official is met where the search is: 
 

  Justified at its inception; AND 

 

    Reasonably related in scope to the circumstances    

       which justified the interference in the first place 



Search and Seizure 
Reasonable Suspicion 

• “Justified at its Inception” = there are specific, articulable 

facts for suspecting that the search will turn up evidence 

that the student has violated or is violating either the law or 

the rules of the school.  

 

• “Reasonably Related in Scope” = the measures adopted 

are reasonably related to the objectives of the search and 

not excessively intrusive in light of the age and sex of the 

student and the nature of the infraction.  



Search and Seizure 
Consent 

 
 • If a student voluntarily consents to the search, then the 

search is reasonable.  

• Consent given under duress, coercion or threat is NOT 

voluntary consent.  



Search and Seizure 
“Plain View” Doctrine 

 
 • Under certain circumstances, a school administrator can 

search and seize an object “in plain view”,when he/she 

reasonably believes the object to be contraband.  

 

– NOTE: school administrator must be able to articulate specific facts 

supporting belief that object in plain view may be contraband  



Search and Seizure 
“Plain View” Doctrine 

 
 

• Example: School Resource Officer 

could detain and search student 

where colored, folded bandana 

which indicated gang activity and 

prohibited by school rule, was 

hanging from student’s pocket in 

plain view. [In Re William V. (2003) 

111 Cal.App.4th 1464.] 



       maintain a safe school environment. 

 

        prevent destruction of contraband or other physical  

        evidence; or 

 

         prevent physical (and emotional) harm to students, 

         school staff or others; or 

 

          ensure safety of students or school staff; or 

 

Search and Seizure 
Exigent Circumstances 

Exigent circumstances are those that require a school official to Act Immediately to: 



Search and Seizure 
Exigent Circumstances 

• Report of student with guns in backpack in 

locker justified immediate search of locker. 

(S.C. v. State (Miss., 1991) 583 S.2d 188.)  

• High school supervisor could search 

student’s pockets and fanny pack where two 

students overheard talking about a “gun on 

campus” and student had possessed 

weapons on campus in past. State ex rel. 

Juvenile Dep’t of Washington County v. 

DuBois (1991) 110 Or.App.314.  

continued …. 
 

 

 

 



Search and Seizure 
Examples of Unreasonable Individualized Suspicion 

 

 Assistant Principal (“AP”) stopped and questioned 

William and two other students walking through campus 

when class was in session.  AP noticed bulging 

calculator case.  When William refused to hand it over, 

AP took him forcefully to his office, forcefully took bag 

and opened it, and discovered marijuana and other 

paraphernalia.  Search held unreasonable because AP 

had no prior information relating to William’s 

possession, use, or sale of illegal drugs or other 

contraband.   

  - In re William G. (1985) 40 Cal.3d 550. 



Search and Seizure 
Example of Reasonable Group Suspicion 

 

 Dean heard two groups of students yelling gang slogans at each 

other, and ordered them to the office.  One student said, “Don’t 

pick on us – one of those guys has a gun,” and pointed toward a 

third group of five or six students.  At the dean’s request, two 

school police officers searched the students for weapons, and 

discovered a machete knife and scabbard.  In a subsequent 

criminal proceeding, the knife was held admissible, because the 

search was reasonable, considering the danger posed by the 

firearm and the notice of the weapon.   

  - In re Alexander B., 220 Cal. App. 3d 1572 [270 Cal. Rptr. 

 342] [overruled on other grounds In re Randy G., 26 Cal. 

 4th 556].  



A school district “may regulate the 

possession or use” of cell phones, 

unless determined by a physician 

to be essential to a student’s 

health. 

   

(Education Code § 48901.5) 

 

Take Cell Phones Away? 



Search and Seizure 
Cell Phones 

• Klump v. Nazareth Area School District (2006) 425 F. Supp.2d 622:  

– Cell phone confiscated b/c displayed in violation of District policy 

– Assistant Principal called other students in cell phone directory to see if 

other students violating District policy 

– While in possession of phone received text message to “get a tampon” – 

this is reference to large marijuana cigarette 

– Student alleged the search was unreasonable and therefore unlawful 

– Court held that the search was unreasonable, and therefore unlawful 

because the Assistant Principal had no justification to search the 

student’s phone for evidence of drug activity. 
 

 



Search and Seizure 
Cell Phones 

But, see J.W. v. DeSoto County School District, 2010 WL 4394059 (U.S. 

Dist. Ct., N.D. Miss.) 

 School policy prohibited use or possession of cell phone at school. 

 Student used cell phone in class to retrieve text message.  

 Cell phone searched and had pictures with student and another student 

holding BB guns. 

 School expelled student on grounds that BB gun photos constituted “gang 

activity” and student was threat to school safety. 

 Court held cell phone was contraband under school policy and search was 

justified at its inception.  

 It was reasonable for school officials to search cell phone to see to what 

extent student was improperly using cell phone, e.g., cheating. 



Search and Seizure 
Best Practices 

• Confront student with suspicion 

• Ask student for voluntary consent 

• Command the student to turn over the object 

• If student refuses, command the student to empty his/her pockets, 

backpack, purse etc., which would likely contain the object that the 

school official suspects is in the student’s possession (scope of 

search) 

• If object is located it should be confiscated, and then, depending on 

the circumstances, follow discipline procedures and/or contact law 

enforcement 

 



Search and Seizure 
Best Practices 

 

• If, after being directed to empty his/her pockets, the student continues 

to refuse to cooperate, or, if no evidence was discovered, and if 

reasonable suspicion still exists, the school official may search the 

student by patting down the outer body of the student.  

• Attempt to contact parent/guardian before the search and provide 

them with the facts of the situation. If this is not practical under the 

circumstances, contact parent/guardian after the search, without delay 

• Have an adult witness the search 



Search and Seizure 
Best Practices 

• Male school officers should not pat down female students and 

vice versa 

• If search poses danger to anyone, call law enforcement to 

conduct the search 

• If search reveals evidence of illegal conduct, contact law 

enforcement 

• If student is arrested/removed by law enforcement, the 

parent/guardian must be immediately notified of the fact as well 

as where the student is being taken  

 



IMMIGRATION & STUDENTS 

KEY IMMIGRATION ISSUES IN 

THE EDUCATIONAL SETTING  



OVERVIEW 

 The Need to Reaffirm Support of Students in the Face of 

the New Presidential Administration 

 Diversity of Population 

 Right to Public Elementary and Secondary Education 

Irrespective of Immigration Status, Plyler v. Doe, 457 U.S. 

202 (1982)  

 Key Privacy Protections, i.e., Family Educational Rights 

and Privacy Act (“FERPA”) 

 Status Update: Deferred Action for Childhood Arrivals 

(“DACA”)  

 Current Federal Immigration Enforcement Policy at 

Sensitive Locations 
 

 

 

 



OVERVIEW (CONTINUED) 

 

 January 25, 2017 Executive Order  regarding  

“Sanctuary Jurisdictions”—Threat to Federal Funding? 

 February 20, 2017 Implementation Memorandum 

 Actions Taken to Support Students at Federal, State, and 

Local Levels 

 



UNDERSTANDING THE DIVERSITY OF THE  

IMMIGRANT POPULATION 
Federal immigration status may vary substantially from person to person based upon 

personal circumstances.  The range of immigration status categories includes, but is not 

limited to: 

• Lawful Permanent Resident — “Any person not a citizen of the United States who is 

living in the U.S. under legally recognized and lawfully recorded permanent residence 

as an immigrant. Also known as ‘Permanent Resident Alien,’ ‘Resident Alien Permit 

holder,’ and ‘Green Card holder.’” Source: USCIS. 

• Undocumented – A foreign national residing in the United States without legal 

immigration status.  

• Refugee – “Generally, any person outside his or her country of nationality who is 

unable or unwilling to return to that country because of persecution or a well-founded 

fear of persecution based on the person’s race, religion, nationality, membership in a 

particular social group, or political opinion.” Source: USCIS. 

• Asylee – “A foreign national in the United States or at a port of entry who is unable or 

unwilling to return to his or her country of nationality, or to seek the protection of that 

country because of persecution or a well-founded fear of persecution. Persecution or 

the fear thereof must be based on religion, nationality, membership in a particular social 

group or political opinion.” Source: USCIS. 



EQUAL ACCESS TO PUBLIC ELEMENTARY AND SECONDARY 

EDUCATION REGARDLESS OF IMMIGRATION STATUS   

Plyler v. Doe, 457 U.S. 202 (1982)  

• Landmark U.S. Supreme Court Case: No state may deny access to a 

public elementary and secondary education to any child based on 

immigration status under the Equal Protection Clause of the 14th 

Amendment of the United States Constitution. 

• Guidance on School Enrollment Procedures issued by the Office for Civil 

Rights (“OCR”) of the U.S. Department of Education, and the Civil Rights 

Division of the U.S. Department of Justice in 2011 and updated in 2014.  

See updated guidance here: 

https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201405.pdf 

Federal Anti-Discrimination Laws 

• No student, moreover, should be subject to discrimination, harassment, 

and/or bullying under Title VI of the Civil Rights Act of 1964 and other 

federal anti-discrimination laws.  See Guidance on Harassment and 

Bullying issued by OCR on October 26, 2010 here: 

https://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf  

 



EQUAL ACCESS TO PUBLIC ELEMENTARY AND SECONDARY 

EDUCATION REGARDLESS OF IMMIGRATION STATUS  
 California Law  

• Education is a fundamental right under the California Constitution. 

• All persons between the ages of 6-18 are mandated to attend school 

pursuant to compulsory attendance laws. Cal. Educ. Code § 48200.  

• All persons have a right to be in a public school learning environment free 

from discrimination, bullying, violence, and intimidation. Cal. Educ. Code 

§§ 220 and 234 et seq. 

Bona Fide Residency Requirements  

• A student’s citizenship or immigration status is not relevant to satisfy bona 

fide residency requirements.  See OCR Guidance on School Enrollment 

Procedures. 

• Reasonable evidence of residency can be established by all students by 

documentation showing the name and address of parent/guardian within 

the District.  Such documents include, but are not limited to: property tax 

payment receipts, rental property lease, pay stubs, declaration of 

residency.  Cal. Educ. Code 48204.1. 

 

 

 

 



EQUAL ACCESS TO PUBLIC ELEMENTARY AND SECONDARY 

EDUCATION REGARDLESS OF IMMIGRATION STATUS  
 Establishing Minimum Age 

• Districts are permitted to request documentation to show that a student 

falls within the minimum and maximum age requirements.  Cal. Educ. 

Code § 48002.  See also Cal. Code. Regs., tit. 5, § 432, subd. (b)(1)(B). 

• Acceptable documents for establishing age include, but are not limited to: 

a certified copy of a birth record, a baptism certificate duly attested, a 

passport, or, in certain instances, an affidavit of the parent, or previously 

verified school records. 

Remember, Under the Current Law 

• A District or its schools should not inquire into the immigration or 

citizenship status for establishing bona fide residency.  

• An affirmative duty does not exist for District/school personnel to assist 

U.S. Immigration and Customs Enforcement  (“ICE”) agents or other law 

enforcement officials with enforcing immigration laws. 

• District/school personnel should not release student records unless there 

is parental consent, or there is a lawful court order or subpoena. 

 



STATUS UPDATE ON DEFERRED ACTION FOR 

CHILDHOOD ARRIVALS (“DACA”) 

What is DACA? 

• DACA is neither law nor regulation, but rather the result of executive 

action taken by the Obama Administration on  

June 15, 2012.   

• DACA provides deferred removal (deportation) action for qualifying 

undocumented individuals for a two-year period, subject to renewal.  

DACA beneficiaries are also eligible to receive work authorization. 

• DACA does not provide lawful status or otherwise provide any 

pathway to citizenship for its beneficiaries.   

• Since its announcement on June 15, 2012, an estimated 861,000 

undocumented individuals have benefited nationwide from DACA.  

 



WHO IS ELIGIBLE FOR DACA? 
• Were under the age of 31 as of June 15, 2012; 

• Came to the United States before reaching 16th birthday; 

• Have continuously resided in the United States since June 15, 2007, up to the 

present time; 

• Were physically present in the United States on June 15, 2012, and at the 

time of making your request for consideration of deferred action with USCIS; 

• Had no lawful status on June 15, 2012; 

• Are currently in school, have graduated or obtained a certificate of completion 

from high school, have obtained a general education development (“GED”) 

certificate, or are an honorably discharged veteran of the Coast Guard or 

Armed Forces of the United States; and 

• Have not been convicted of a felony, significant misdemeanor, or three or 

more other misdemeanors, and do not otherwise pose a threat to national 

security or public safety.   

Source: https://www.uscis.gov/humanitarian/consideration-deferred-action-

childhood-arrivals-daca#guidelines  

 



WHAT IS THE PUBLIC POLICY RATIONALE FOR 

DACA? 

• DACA is rooted in the U.S. Department of Homeland 

Security’s use of prosecutorial discretion to ensure that 

limited enforcement resources are focused “on the removal 

of individuals who pose a danger to national security or 

a risk to public,” and not, by way of example, individuals 

who were brought to this country as children through no 

fault of their own and are now key contributing members of 

our community seeking a higher education.    
 

 

Source: Frequently Asked Questions, United States Citizenship and Immigration Services, 

https://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-process/frequently-asked-questions  

 



WHAT WILL BE THE FUTURE OF DACA? 

• It is unclear.  President Trump criticized DACA as being 

“unconstitutional” and vowed to end it when he assumed the Office of 

the Presidency.   

• However, no clear timeline has been provided with respect to when 

DACA would come to an end or whether any relief would be provided to 

the estimated 861,000 individuals who have benefited from DACA to 

date.  President Trump has made statements that some relief may be 

provided to DACA recipients. 

• Unlike a federal law or regulation, President Trump can take immediate 

action and rescind the June 15, 2012 Department of Homeland Security 

memorandum on  DACA. 

     

 



IMMIGRATION ENFORCEMENT AT SENSITIVE 

LOCATIONS, I.E., SCHOOL DISTRICTS 
• Immigration enforcement at “Sensitive Locations” is guided by the 

Memorandum on Enforcement Actions at or Focused on Sensitive 

Locations issued on October 24, 2011 by U.S. Immigration and 

Customs Enforcement (“ICE”) and Memorandum on Enforcement 

Actions at or Near Certain Community Locations issued on January 18, 

2013 by U.S. Customs and Border Protection (“CBP”). 

• The Sensitive Location Memoranda of ICE and CBP remain in effect 

and provide that enforcement actions at locations such as schools 

“should generally be avoided,” and “require either prior approval from 

an appropriate supervisory official or exigent circumstances 

necessitating immediate action.” 

Sources: Memorandum on Enforcement Actions at or Focused on Sensitive Locations, dated October 24, 2011, U.S. 

Immigration and Customs Enforcement, https://www.ice.gov/doclib/ero-outreach/pdf/10029.2-policy.pdf, and Memorandum 

on Enforcement Actions at or Near Certain Community Locations, January 13, 2013, U.S. Customs and Border Protection, 

https://www.ice.gov/ero/enforcement/sensitive-loc.  See also Sensitive Locations FAQ, https://www.cbp.gov/border-

security/sensitive-locations-faqs. 

 



IMMIGRATION ENFORCEMENT AT SENSITIVE 

LOCATIONS 

• Enforcement actions covered include: “(1) arrest; (2) interviews; (3) 

searches; and (4) for purposes of immigration enforcement only, 

surveillance.” 

• However, ICE, may carry out enforcement actions under the Sensitive 

Locations Memorandum “when one of the following exigent 

circumstances exists:  

– the enforcement action involves a national security or terrorism matter; 

– there is an imminent risk of death, violence, or physical harm to any person or 

property; 

– the enforcement action involves the immediate arrest or pursuit of a dangerous felon, 

terrorist suspect, or any other individual(s) that present an imminent danger to public 

safety; or  

– there is an imminent risk of destruction of evidence material to an ongoing criminal 

case.”  

 
 

 

 



IMMIGRATION ENFORCEMENT AT SENSITIVE 

LOCATIONS 
 

• It is important to highlight once again that, like DACA itself, the 

Sensitive Locations Memoranda are not governing law.  

• However, the principles set forth in the Sensitive Locations Memoranda 

have been followed by past Democratic and Republican 

administrations.  

• Recent statements made by the Trump administration have indicated 

that the Sensitive Locations Memoranda remain in effect. 

 

 

 

 



DISTRICT EMPLOYEES ARE EXPECTED TO 

PERFORM THE DUTIES OF THEIR POSITIONS 
 

• District employees should continue to perform the duties of 

their positions. 

• Districts should develop a clear protocol to address any 

requests made by an ICE agent or other federal 

immigration enforcement official. 

• For example, requests for access to a campus or student 

records should be immediately referred to the Office of the 

District Superintendent who, in consultation with District 

Counsel, will determine whether the request is lawful, e.g., 

supported by a judicial warrant, court order, or subpoena.  



DISTRICT DEFENSE OF PERSONNEL IN CIVIL AND 

CRIMINAL ACTION 
 

• Defense of Civil Action: “[U]pon request of an employee or former 

employee, a public entity shall provide for the defense of any civil action 

or proceeding brought against him, in his official or individual capacity 

or both, on account of an act or omission in the scope of his 

employment as an employee of the public entity.”   

     Cal. Gov’t Code § 995.  

 

• Defense of Criminal Action:   A public entity may provide for the 

defense of a criminal action or proceeding if the action is brought on 

account of an act/omission within the scope of employment or the 

public entity determines that such defense would be in the best interest 

of the agency and the employee acted in good faith and in the apparent 

interest of the agency.   

     See Cal. Gov’t Code § 995.8. 

 



WHAT DOES “SANCTUARY CAMPUS” OR  

“SAFE HAVEN” MEAN? 

• What does “Sanctuary Campus” or “Safe Haven” mean? 

– The term “Sanctuary Campus” or “Safe Haven” has been used 

increasingly to describe efforts that have been undertaken by 

elementary, secondary, post-secondary and other educational 

institutions to support students, particularly those who are 

undocumented and fear being removed from this country.  

 

 



WHAT DOES “SANCTUARY CAMPUS” OR  

“SAFE HAVEN” MEAN? 

• Note that the term “Sanctuary Campus” or “Safe Haven” does not have 

a single meaning.  Some educational institutions have decided to avoid 

the term when describing their affirmative efforts to support their 

undocumented students, including DACA beneficiaries, because the 

term is subject to multiple interpretations.  The focal point is the  

affirmative efforts done on behalf of undocumented students—not the 

title assigned to a given board resolution or policy. 

• Accordingly, to understand what is meant by the term “Sanctuary 

Campus” or “Safe Haven,” one needs to review, for example, a specific 

board resolution and/or policy adopted by a District Board or other 

educational institution to determine the scope and breadth of actions 

that said educational institution has decided to undertake to support its 

undocumented students, including DACA recipients, and other 

students.   

 



JANUARY 25TH PRESIDENTIAL EXECUTIVE 

ORDER RE SANCTUARY JURISDICTIONS 

 On January 25th, President Trump signed an executive order that 

seeks, in part, to deny federal funding to “sanctuary jurisdictions” 

that “willfully refuse to comply with 8 U.S.C. § 1373.”   

 Section 1373 of Title 8 of the Immigration and Nationality Act 

prohibits state and local governmental entities from restricting 

communication with federal immigration enforcement authorities 

regarding the citizenship or immigration status of individuals.   

 The executive order further provides that “appropriate enforcement 

action” will be taken by the U.S. Attorney General against any 

entity that violates Section 1373 or has a “statute, policy, or 

practice that prevents or hinders the enforcement of federal 

law.”   

 The executive order, moreover, does not define “sanctuary.” 



JANUARY 25TH PRESIDENTIAL EXECUTIVE 

ORDER RE SANCTUARY JURISDICTIONS 

 At minimum, the executive order signals that a governmental entity 

would be deemed a “Sanctuary Jurisdiction” by the Trump 

Administration if: 

• it fails to comply with Section 1373; or  

• has a “statute, policy, or practice that prevents or hinders 

the enforcement of federal law,” which is certainly a broad 

definition that could be subject to multiple interpretations.  

 Under the executive order, the U.S. Secretary of the Department 

of Homeland Security has the discretion “to the extent permitted  

by law” to designate a governmental entity as a “sanctuary 

jurisdiction.”  It is unclear what precise criteria will be used to make 

this designation. 

 

 



JANUARY 25TH EXECUTIVE ORDER RE 

SANCTUARY JURISDICTIONS 

 NOTE:  President Trump has repeatedly described 

“Sanctuary Jurisdictions” as “Sanctuary Cities” that 

refuse to honor federal detainer requests or immigration 

holds made of local law enforcement by federal 

immigration enforcement authorities, such as agents of 

the U.S. Immigration and Customs Enforcement 

(“ICE”), before an undocumented immigrant is released 

from custody. 

 



THREAT TO FEDERAL FUNDING? 

– Based on the application of the 10th Amendment and related case 

law, a District is not likely to jeopardize its receipt of federal funding 

if it were to adopt a board resolution and/or related policies in 

support of its undocumented students. 

– Again, undocumented students cannot be denied a public 

elementary and secondary education under the Equal Protection 

Clause of the Fourteenth Amendment of the U.S. Constitution.  See 

Plyler v. Doe, 457 U.S. 202 (1982).  

– Accordingly, providing an education to undocumented 

immigrants cannot legally be the basis of any denial of federal 

funding.  The same holds true with respect to any action taken by 

Districts to reaffirm their commitment to, for example, adhering to 

federal antidiscrimination or privacy laws. The District cannot be 

denied federal funding for following these laws. 



THREAT TO FEDERAL FUNDING? 
– The enforcement of immigration law is reserved to the federal 

government.  Districts do not have an affirmative obligation to enforce 

our nation’s immigration laws. 

• The “Federal Government may neither issue directives requiring the States 

to address particular problems, nor command the States’ officers, or those 

of their political subdivisions, to administer or enforce a federal regulatory 

program” or scheme under the Tenth Amendment, i.e., federal immigration 

enforcement. See, e.g., Arizona v. United States, 132 S. Ct. 2492, 2502 

(2012). 

– Congress’ power under the Spending Clause “does not include 

surprising [recipients of federal funding] with post acceptance or 

‘retroactive’ conditions.”  National Federation of Independent Business, 

et al., v. Sebelius, 132 S.Ct. 2566, 2606 (2012). 

– Conditions placed on federal grants should be related to the federal 

interest in a particular national program. See South Dakota v. Dole, 

483 U.S. 203.  Providing educational services is unrelated to enforcing 

immigration laws. 



FEDERAL LAWSUITS FILED  
 

• January 31, 2017—City and County of San Francisco v. 

Donald Trump, et al., (Complaint for Declaratory and 

Injunctive Relief)(U.S. District Court, Northern District of 

California) 

• February 3, 2017—County of Santa Clara v. Donald 

Trump, et al., (Complaint for Declaratory and Injunctive 

Relief)(U.S. District Court, Northern District of California) 

• March 22, 2017—A total of 34 cities and counties filed 

an Amicus Brief in support of the County of Santa Clara’s 

motion for injunctive relief, including the County of Los 

Angeles, Berkeley, Oakland, Santa Anta, and City of Los 

Angeles. 



HOMELAND SECURITY IMPLEMENTATION 

MEMORANDUM 

• On February 21, 2017, U.S. Department of Homeland 

Security Secretary John Kelly issued an Implementation 

Memorandum on Enforcement of the Immigration Laws to 

Serve the National Interest. 

• According to that Memorandum, regardless of the basis of 

removability, Department of Homeland Security personnel 

should prioritize removable aliens who fall within seven 

categories. 

 

 



HOMELAND SECURITY PRIORITY CATEGORIES 

1. Have been convicted of any criminal offense;  

2. Have been charged with any criminal offense that has not been 

resolved; 

3. Have committed acts which constitute a chargeable criminal 

offense; 

4. Have engaged in fraud or willful misrepresentation in 

connection with any official matter before a governmental 

agency; 

5. Have abused any program related to receipt of public benefits; 

6. Are subject to a final order of removal but have not complied 

with their legal obligation to depart the United States; or  

7. In the judgment of an immigration officer, otherwise pose a risk 

to public safety or national security. 

 

 



EXAMPLES OF FEDERAL ACTIONS TAKEN:  

THE BRIDGE ACT  
 

• On January 12, 2017, U.S. Senators Lindsey Graham (R-SC) and Dick 

Durbin (D-IL) announced the reintroduction of bipartisan legislation 

focused on protecting young undocumented individuals if DACA were 

to be discontinued under the Trump administration. Companion 

legislation has been introduced in the House.  The original legislation 

had been introduced in the 114th Congress. 

• Similar to DACA, the Bar Removal of Individuals who Dream and 

Grow our Economy (“BRIDGE”) Act seeks to provide temporary relief 

from deportation and work authorization to qualifying individuals. 

• The BRIDGE Act is not law at this time and it remains unclear whether 

it will be passed by both houses of the U.S. Congress. 

 

 



EXAMPLES OF STATE ACTIONS TAKEN: 

LEGISLATION 
 

• CA Legislation—Senate Bill 54  

(the California Values Act) 

– Introduced by California Senate President pro Tempore  

Kevin De Leon 

– Among other objectives, the California Values Act seeks to  

prohibit California law enforcement agencies from: 

• Using agency or department resources to investigate, interrogate, 

detain, detect, or arrest persons for immigration enforcement. 



EXAMPLES OF STATE ACTIONS TAKEN 

• CA Legislation—Senate Bill 6 (Due Process for All Act) 

– Introduced by Senator Ben Hueso 

– Among other objectives, the Due Process for All Act seeks to: 

• “[W]ould require the [California Department of Social Services] to 

either contract with qualified nonprofit legal services 

organizations, or contract with a nonprofit agency to administer 

funding to nonprofit legal services organization subcontractors, to 

provide legal services to individuals in removal proceedings who 

are not otherwise entitled to legal representation under an 

existing local, state, or federal program.”  

• “[W]ould establish the California Universal Representation Trust 

Fund to accept donations from private foundations and other 

philanthropic entities for the purpose of expanding the number of 

individuals that may be provided legal services pursuant to these 

provisions.” 

 



EXAMPLES OF STATE ACTIONS TAKEN 

• CA Legislation—Senate Bill 31  

(the California Religious Freedom Act) 

– Introduced by Senator Ricardo Lara 

– Among other objectives, the California Religious Freedom Act seeks 

to prohibit a state or local agency or public employee from: 

• “Provid[ing] or disclos[ing] to federal government authorities personal 

information regarding the religious beliefs, practices, or affiliation of any 

individual for the purpose of compiling a list, registry, or database of 

individuals based on religious affiliation, national origin, or ethnicity.” 

• “Us[ing] agency money, facilities, property, equipment, or personnel to 

assist in creation, implementation, or enforcement of any government 

program compiling a list, registry, or database of personal information 

about individuals based on religious belief, practice, or affiliation, or 

national origin or ethnicity, for law enforcement or immigration purposes.” 

 

 



EXAMPLES OF STATE ACTIONS TAKEN: 

ISSUANCE OF PRINCIPLES/STATEMENTS 

• Issuance of Principles/Statements: Principles in Support 

of Undocumented Students, including DACA Recipients, 

and/or Against Registry Have Been Issued by: 

 

– The California Community Colleges Chancellor’s Office; 
http://californiacommunitycolleges.cccco.edu/Portals/0/DocDownloads/PressReleases

/DEC2016/PR-Principles-12-5-16-FINAL.pdf  

– The University of California (“UC”) system, and 
https://www.universityofcalifornia.edu/sites/default/files/Statement-of-Principles-in-

Support-of-Undocumented-Members-of-UC.pdf; and 

– The California State University (“CSU”) system. 

     http://www.csusm.edu/president/documents/2016/COmemo111716.pdf  



EXAMPLES OF ADDITIONAL STATE ACTIONS 

TAKEN 
• On November 29, 2016, the Chancellor’s Office of California Community 

Colleges and the UC and CSU systems issued a joint letter to then President-

elect Trump in support of DACA 
http://californiacommunitycolleges.cccco.edu/Portals/0/DocDownloads/PressReleases/N

OV2016/UC-CSU-CCC-DACA- Letter-FINAL-11-29-16.pdf  

• The Community College League of California Reaffirmed its Commitment to 

Educational Opportunity for All Post-Election 

http://www.ccleague.org/files/public/GovtRel/PostElection_Board%20Statement.pdf  

• California Governor Jerry Brown has vowed to defend California. 

• California Attorney General Xavier Becerra has similarly vowed to defend 

California. 

• The California State Legislature recently hired former U.S. Attorney General 

Eric Holder to “to advise on potential legal challenges with the incoming Trump 

administration.” 

 

 

 



EXAMPLES OF LOCAL ACTIONS TAKEN: 
• Districts, postsecondary education institutions, charter schools, 

municipalities, and other entities are demonstrating their support for 

undocumented immigrants, including DACA recipients, in different ways, 

including the adoption of board resolutions and/or policies. 

 

• January 2017 Los Angeles County Office of Education Resolution (Promote 

Safe and Healthy Learning Environments for all Students with Los Angeles 

County) 

– http://www.lacoe.edu/Portals/0/LACOE/Resolution%20No%20%2018%20-

%20Safe%20Schools.pdf 

 

• List of “Safe Haven” Districts—CalSchoolNews.org 

– http://www.calschoolnews.org/safe-haven-districts 

 

 

 



WHAT ARE OTHER CAMPUSES DOING? 

Examples 

 

• Reaffirming to faculty, staff, students and families in your community, 

your college District’s values of diversity and inclusion and make clear 

that unlawful discrimination against students will not be tolerated. 

• Distributing resources to students, educating them about their right to a 

safe and inclusive educational environment. 

• Establishing protocols if ICE were to request access to campus or 

student information, i.e., immediately refer to Superintendent who will 

consult with counsel. 

• Reminding faculty, staff, and campus security that student information 

is private and not to be shared except in specific legally defined 

circumstances and pursuant to established protocols involving 

consultation with legal counsel. 



WHAT ARE OTHER CAMPUSES DOING? 

Examples 

 

• Establishing a space where District personnel and students can receive 

updated educational/informational resources about issues affecting 

undocumented students.  

• Developing partnerships with community stakeholders and low-cost/pro 

bono legal service providers. 

• Cautioning students and their families about the potential dangers of 

using immigration consultants and notarios—who are not attorneys—to 

handle their immigration-related matters. 



Question 
Answer 

Session 



THANK YOU 
 

For questions or comments, please contact: 
 
 

Bryan G. Martin, Senior 

Counsel 

bmartin@aalrr.com 

 

559-225-6700 


